
 

 

INDEPENDENT REVIEW PROCESS 
 

INTERNATIONAL CENTRE FOR DISPUTE RESOLUTION 
 

DOT REGISTRY LLC 
(Claimant) 

 
And 

 
INTERNET CORPORATION FOR ASSIGNED   

NAMES AND NUMBERS  
(Respondent) 

 
INDEX TO DOCUMENTS SUBMITTED WITH ICANN’S RESPONSE TO  

CLAIMANT’S  ADDITIONAL SUBMISSION 
 

 

Exhibit DESCRIPTION 

R-5 Booking.co m v. ICANN, ICDR Case No. 50-20-1400-0247, Final 
Declaration. 

R-6 Rationale for NGPC Resolution No. 2013.05.18.NGO4, available at 
https://www.icann.org/resources/board-material/resolutions-new-gtld-2013-
05-18-en#1.c.rationale.  

R-7 Excerpts from the ICANN Board Rationales for the Approval of the Launch 
of the New gTLD Program. 

 
 
 



 

RESPONDENT’S EXHIBIT 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 R-5 



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



R-5



 

RESPONDENT’S EXHIBIT 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 R-6 
 
 
 
 
 
 
 
 
 
 
 
 
 



R-6



R-6



R-6



R-6



 

RESPONDENT’S EXHIBIT 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 R-7 
 
 
 
 
 
 
 
 
 
 
 
 
 



ICANN	
  Board	
  Rationales	
  for	
  the	
  Approval	
  	
  
of	
  the	
  Launch	
  of	
  the	
  New	
  gTLD	
  Program	
  

1	
  of	
  121	
  

	
  

ICANN	
  Board	
  Rationales	
  for	
  the	
  Approval	
  of	
  the	
  
Launch	
  of	
  the	
  New	
  gTLD	
  Program	
  

	
  
*Note: The Rationales are not final until approved with the minutes of the Board 
meeting.	
  

	
  
	
  

Separator	
  Page	
  
	
  

R-7



ICANN	
  Board	
  Rationales	
  for	
  the	
  Approval	
  	
  
of	
  the	
  Launch	
  of	
  the	
  New	
  gTLD	
  Program	
  

2	
  of	
  121	
  

	
  
Table	
  of	
  Contents	
  

	
  
	
  
ICANN	
  Board	
  Rationales	
  

1. Program	
  Launch………………………………………………………………………..4	
  
2. Evaluation	
  Process…………………………………………………………………….8	
  
3. Fees…………………………………………………………………………………………16	
  
4. Geographic	
  Names…………………………………………………………………..30	
  
5. Mitigating	
  Malicious	
  Conduct…………………………………………………..46	
  
6. Objection	
  Process…………………………………………………………………….64	
  
7. Root	
  Zone	
  Scaling…………………………………………………………………….79	
  
8. String	
  Similarity	
  and	
  String	
  Contention…………………………………….93	
  
9. Trademark	
  Protection…………………………………………………………….107	
  

	
  
	
  
	
  

R-7



ICANN	
  Board	
  Rationales	
  for	
  the	
  Approval	
  	
  
of	
  the	
  Launch	
  of	
  the	
  New	
  gTLD	
  Program	
  

3	
  of	
  121	
  

1.	
  ICANN	
  Board	
  Rationale	
  for	
  the	
  Approval	
  of	
  the	
  
Launch	
  of	
  the	
  New	
  gTLD	
  Program	
  

Separator	
  Page	
  
	
   R-7



ICANN	
  Board	
  Rationales	
  for	
  the	
  Approval	
  	
  
of	
  the	
  Launch	
  of	
  the	
  New	
  gTLD	
  Program	
  

4	
  of	
  121	
  

1.	
  ICANN	
  Board	
  Rationale	
  for	
  the	
  Approval	
  of	
  the	
  
Launch	
  of	
  the	
  New	
  gTLD	
  Program	
  

I.	
   WHY	
  NEW	
  gTLDs	
  ARE	
  BEING	
  INTRODUCED	
  

New	
  gTLDs	
  are	
  being	
  introduced	
  because	
  the	
  community	
  has	
  asked	
  for	
  them.	
  	
  The	
  
launch	
  of	
  the	
  new	
  generic	
  top-­‐level	
  domain	
  (gTLD)	
  program	
  will	
  allow	
  for	
  more	
  
innovation,	
  choice	
  and	
  change	
  to	
  the	
  Internet’s	
  addressing	
  system,	
  now	
  constrained	
  by	
  
only	
  22	
  gTLDs.	
  	
  In	
  a	
  world	
  with	
  over	
  2	
  billion	
  Internet	
  users	
  –	
  and	
  growing	
  –	
  diversity,	
  
choice	
  and	
  competition	
  are	
  key	
  to	
  the	
  continued	
  success	
  and	
  reach	
  of	
  the	
  global	
  
network.	
  	
  New	
  gTLDs	
  will	
  bring	
  new	
  protections	
  to	
  consumers	
  (as	
  well	
  as	
  brand	
  holders	
  
and	
  others)	
  that	
  do	
  not	
  exist	
  today	
  in	
  the	
  Domain	
  Name	
  System	
  (DNS).	
  	
  Within	
  this	
  safer	
  
environment,	
  community	
  and	
  cultural	
  groups	
  are	
  already	
  anticipating	
  how	
  they	
  can	
  
bring	
  their	
  groups	
  together	
  in	
  new	
  and	
  innovative	
  ways.	
  	
  Companies	
  and	
  consumers	
  
that	
  do	
  not	
  use	
  the	
  Latin	
  alphabet	
  will	
  be	
  brought	
  online	
  in	
  their	
  own	
  scripts	
  and	
  
languages.	
  	
  Industries	
  and	
  companies	
  will	
  have	
  the	
  opportunity	
  to	
  explore	
  new	
  ways	
  to	
  
reach	
  customers.	
  	
  The	
  years	
  of	
  community	
  work	
  in	
  planning	
  have	
  produced	
  a	
  robust	
  
implementation	
  plan,	
  and	
  it	
  is	
  time	
  to	
  see	
  that	
  plan	
  through	
  to	
  fruition.	
  

II.	
   FOLLOWING	
  ICANN’S	
  MISSION	
  AND	
  COMMUNITY	
  DEVELOPED	
  PROCESSES	
  

A. Introduction	
  of	
  new	
  TLDs	
  is	
  a	
  core	
  part	
  of	
  ICANN’s	
  Mission	
  

When	
  ICANN	
  was	
  formed	
  in	
  1998	
  as	
  a	
  not	
  for	
  profit,	
  multi-­‐stakeholder	
  organization	
  
dedicated	
  to	
  coordinating	
  the	
  Internet’s	
  addressing	
  system,	
  a	
  purpose	
  was	
  to	
  promote	
  
competition	
  in	
  the	
  DNS	
  marketplace,	
  including	
  by	
  developing	
  a	
  process	
  for	
  the	
  
introduction	
  of	
  new	
  generic	
  top-­‐level	
  domains	
  while	
  ensuring	
  internet	
  security	
  and	
  
stability.	
  	
  The	
  introduction	
  of	
  new	
  top-­‐level	
  domains	
  into	
  the	
  DNS	
  has	
  thus	
  been	
  a	
  
fundamental	
  part	
  of	
  ICANN’s	
  mission	
  from	
  its	
  inception,	
  and	
  was	
  specified	
  in	
  ICANN’s	
  
Memorandum	
  of	
  Understanding	
  and	
  Joint	
  Project	
  Agreement	
  with	
  the	
  U.S.	
  Department	
  
of	
  Commerce.1	
  	
  	
  
	
  
ICANN	
  initially	
  created	
  significant	
  competition	
  at	
  the	
  registrar	
  level,	
  which	
  has	
  resulted	
  
in	
  enormous	
  benefits	
  for	
  consumers.	
  ICANN’s	
  community	
  and	
  Board	
  has	
  now	
  turned	
  its	
  
attention	
  to	
  fostering	
  competition	
  in	
  the	
  registry	
  market.	
  	
  ICANN	
  began	
  this	
  process	
  
with	
  the	
  “proof	
  of	
  concept”	
  round	
  for	
  the	
  addition	
  of	
  a	
  limited	
  number	
  of	
  new	
  generic	
  
Top	
  Level	
  Domains	
  (“gTLDs”)	
  in	
  2000,	
  and	
  then	
  permitted	
  a	
  limited	
  number	
  of	
  additional	
  
“sponsored”	
  TLDs	
  in	
  2004-­‐2005.	
  	
  These	
  additions	
  to	
  the	
  root	
  demonstrated	
  that	
  TLDs	
  
could	
  be	
  added	
  without	
  adversely	
  affecting	
  the	
  security	
  and	
  stability	
  of	
  the	
  domain	
  
name	
  system.	
  Follow	
  on	
  economic	
  studies	
  indicated	
  that,	
  while	
  benefits	
  accruing	
  from	
  
innovation	
  are	
  difficult	
  to	
  predict,	
  that	
  the	
  introduction	
  of	
  new	
  gTLDs	
  will	
  bring	
  benefits	
  
in	
  the	
  form	
  of	
  increased	
  competition,	
  choice	
  and	
  new	
  services	
  to	
  Internet	
  users.	
  The	
  

	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  	
  
1	
  ICANN’s	
  Bylaws	
  articulate	
  that	
  the	
  promotion	
  of	
  competition	
  in	
  the	
  registration	
  of	
  domain	
  names	
  is	
  
one	
  of	
  ICANN’s	
  core	
  missions.	
  	
  See	
  ICANN	
  Bylaws,	
  Article	
  1,	
  Section	
  2.6.	
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studies	
  also	
  stated	
  that	
  taking	
  steps	
  to	
  mitigate	
  the	
  possibility	
  of	
  rights	
  infringement	
  and	
  
other	
  forms	
  of	
  malicious	
  conduct	
  would	
  result	
  in	
  maximum	
  net	
  social	
  benefits.	
  

B. The	
  Community	
  Created	
  a	
  Policy	
  Relating	
  to	
  the	
  Introduction	
  of	
  new	
  
gTLDs	
  

After	
  an	
  intensive	
  policy	
  development	
  process,	
  in	
  August	
  2007,	
  the	
  Generic	
  Names	
  
Supporting	
  Organization	
  issued	
  a	
  lengthy	
  report	
  in	
  which	
  it	
  recommended	
  that	
  ICANN	
  
expand	
  the	
  number	
  of	
  gTLDs.	
  	
  See	
  http://gnso.icann.org/issues/new-­‐gtlds/pdp-­‐dec05-­‐fr-­‐
parta-­‐08aug07.htm.	
  	
  Contributing	
  to	
  this	
  policy	
  work	
  were	
  ICANN’s	
  Governmental	
  
Advisory	
  Committee	
  (“GAC”),	
  At-­‐Large	
  Advisory	
  Committee	
  (“ALAC”),	
  County	
  Code	
  
Names	
  Supporting	
  Organization	
  (“ccNSO”)	
  and	
  Security	
  and	
  Stability	
  Advisory	
  
Committee	
  (“SSAC”).	
  	
  The	
  policy	
  development	
  process	
  culminated	
  with	
  Board	
  approval	
  
in	
  June	
  2008.	
  	
  See	
  http://www.icann.org/en/minutes/resolutions-­‐
26jun08.htm#_Toc76113171.	
  	
  

III.	
   COMMUNITY	
  INVOLEMENT	
  WAS	
  KEY	
  IN	
  IMPLEMENTATION	
  PLANNING	
  

Since	
  the	
  June	
  2008	
  decision,	
  the	
  community	
  has	
  been	
  hard	
  at	
  work	
  creating,	
  
commenting	
  on,	
  and	
  refining	
  the	
  implementation	
  of	
  this	
  policy.	
  
	
  
Seven	
  versions	
  of	
  the	
  Applicant	
  Guidebook	
  have	
  been	
  published.	
  	
  Fifty-­‐eight	
  explanatory	
  
memoranda	
  have	
  been	
  produced.	
  	
  There	
  have	
  been	
  nearly	
  50	
  new	
  gTLD-­‐related	
  public	
  
comment	
  sessions,	
  over	
  these	
  documents	
  as	
  well	
  as	
  a	
  variety	
  of	
  excerpts	
  and	
  working	
  
group	
  reports.	
  	
  Over	
  2,400	
  comments	
  were	
  received	
  through	
  those	
  public	
  comment	
  
fora,	
  which	
  have	
  been	
  summarized	
  and	
  analyzed,	
  and	
  considered	
  in	
  revisions	
  to	
  the	
  new	
  
gTLD	
  program.	
  	
  Over	
  1,350	
  pages	
  of	
  summary	
  and	
  analysis	
  have	
  been	
  produced.	
  	
  The	
  
community	
  has	
  also	
  participated	
  in	
  numerous	
  workshops	
  and	
  sessions	
  and	
  open	
  
microphone	
  public	
  forums	
  at	
  ICANN	
  meetings,	
  providing	
  additional	
  suggestions	
  for	
  the	
  
improvement	
  of	
  the	
  new	
  gTLD	
  program.	
  	
  ICANN	
  has	
  listened	
  to	
  all	
  of	
  these	
  community	
  
comments	
  in	
  refining	
  the	
  program	
  that	
  is	
  being	
  approved	
  today.	
  

Nearly	
  every	
  ICANN	
  Supporting	
  Organization	
  and	
  Advisory	
  Committee	
  was	
  represented	
  
in	
  targeted	
  community-­‐based	
  working	
  groups	
  or	
  expert	
  teams	
  formed	
  to	
  address	
  
implementation	
  issues.	
  	
  	
  The	
  GNSO	
  and	
  its	
  component	
  stakeholder	
  groups	
  and	
  
constituencies	
  participated	
  in	
  all	
  aspects	
  of	
  the	
  implementation	
  work	
  arising	
  out	
  of	
  its	
  
policy	
  recommendations.	
  	
  The	
  ccNSO	
  was	
  particularly	
  active	
  on	
  issues	
  relating	
  to	
  
internationalized	
  domain	
  names	
  (IDNs)	
  and	
  the	
  treatment	
  of	
  geographical	
  names	
  in	
  the	
  
new	
  gTLD	
  program.	
  

ICANN’s	
  technical	
  Advisory	
  Committees	
  provided	
  direct	
  input	
  into	
  the	
  implementation	
  
work.	
  	
  For	
  example,	
  RSSAC	
  and	
  SSAC	
  provided	
  expert	
  analysis	
  that	
  there	
  is	
  no	
  expected	
  
significant	
  impact	
  of	
  new	
  gTLDs	
  on	
  the	
  stability	
  and	
  scalability	
  of	
  the	
  root	
  server	
  system.	
  	
  	
  

ALAC	
  members	
  served	
  on	
  nearly	
  every	
  working	
  group	
  and	
  team,	
  and	
  actively	
  
participated	
  in	
  all	
  public	
  comment	
  fora,	
  giving	
  the	
  world’s	
  Internet	
  users	
  a	
  voice	
  in	
  
implementation	
  discussions.	
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IV.	
   CONSULTATION	
  WITH	
  THE	
  GAC	
  LEAD	
  TO	
  IMPROVEMENTS	
  

Under	
  the	
  ICANN	
  Bylaws,	
  the	
  GAC	
  has	
  an	
  assurance	
  that	
  the	
  Board	
  will	
  take	
  GAC	
  advice	
  
into	
  account.	
  	
  The	
  Board,	
  through	
  an	
  extensive	
  and	
  productive	
  consultation	
  process	
  
with	
  the	
  GAC,	
  has	
  considered	
  the	
  GAC’s	
  advice	
  on	
  the	
  new	
  gTLD	
  program	
  and	
  resolved	
  
nearly	
  all	
  of	
  the	
  areas	
  where	
  there	
  were	
  likely	
  differences	
  between	
  the	
  GAC	
  advice	
  and	
  
the	
  Board’s	
  positions.	
  	
  	
  

The	
  ICANN	
  Board	
  and	
  the	
  GAC	
  held	
  a	
  landmark	
  face-­‐to-­‐face	
  consultation	
  on	
  28	
  February	
  
–	
  1	
  March	
  2011	
  and	
  subsequently	
  exchanged	
  written	
  comments	
  on	
  various	
  aspects	
  of	
  
the	
  new	
  gTLD	
  Program.	
  	
  On	
  15	
  April	
  2011,	
  ICANN	
  published	
  a	
  revised	
  Applicant	
  
Guidebook,	
  taking	
  into	
  account	
  many	
  compromises	
  with	
  the	
  GAC	
  as	
  well	
  as	
  additional	
  
community	
  comment.	
  	
  On	
  20	
  May	
  2011,	
  the	
  GAC	
  and	
  the	
  ICANN	
  Board	
  convened	
  
another	
  meeting	
  by	
  telephone,	
  and	
  continued	
  working	
  through	
  the	
  remaining	
  
differences	
  between	
  the	
  Board	
  and	
  GAC	
  positions.	
  	
  See	
  
http://www.icann.org/en/announcements/announcement-­‐22may11-­‐en.htm.	
  	
  On	
  26	
  
May	
  2011,	
  the	
  GAC	
  provided	
  its	
  comments	
  on	
  the	
  15	
  April	
  2011	
  Applicant	
  Guidebook,	
  
and	
  the	
  GAC	
  comments	
  were	
  taken	
  into	
  consideration	
  in	
  the	
  production	
  of	
  the	
  30	
  May	
  
2011	
  Applicant	
  Guidebook.	
  

On	
  19	
  June	
  2011,	
  the	
  ICANN	
  Board	
  and	
  GAC	
  engaged	
  in	
  a	
  further	
  consultation	
  over	
  the	
  
remaining	
  areas	
  where	
  the	
  Board’s	
  approval	
  of	
  the	
  launch	
  of	
  the	
  new	
  gTLD	
  program	
  
may	
  not	
  be	
  consistent	
  with	
  GAC	
  advice.	
  	
  At	
  the	
  beginning	
  of	
  the	
  GAC	
  consultation	
  
process,	
  there	
  were	
  12	
  issues	
  under	
  review	
  by	
  the	
  GAC	
  and	
  the	
  Board,	
  with	
  80	
  separate	
  
sub-­‐issues.	
  	
  The	
  GAC	
  and	
  the	
  Board	
  have	
  identified	
  mutually	
  acceptable	
  solutions	
  for	
  
nearly	
  all	
  of	
  these	
  sub-­‐issues.	
  	
  Despite	
  this	
  great	
  progress	
  and	
  the	
  good	
  faith	
  
participation	
  of	
  the	
  GAC	
  and	
  the	
  Board	
  in	
  the	
  consultation	
  process,	
  a	
  few	
  areas	
  remain	
  
where	
  the	
  GAC	
  and	
  the	
  Board	
  were	
  not	
  able	
  to	
  reach	
  full	
  agreement.	
  	
  The	
  reasons	
  why	
  
these	
  items	
  of	
  GAC	
  advice	
  were	
  not	
  followed	
  are	
  set	
  forth	
  in	
  responses	
  to	
  the	
  GAC	
  such	
  
as	
  Board	
  responses	
  to	
  item	
  of	
  GAC	
  Advice.	
  	
  

V.	
   MAJOR	
  IMPLEMENTATION	
  ISSUES	
  HAVE	
  BEEN	
  THOROUGHLY	
  CONSIDERED	
  

The	
  launch	
  of	
  the	
  new	
  gTLDs	
  has	
  involved	
  the	
  careful	
  consideration	
  of	
  many	
  complex	
  
issues.	
  	
  Four	
  overarching	
  issues,	
  along	
  with	
  several	
  other	
  major	
  substantive	
  topics	
  have	
  
been	
  addressed	
  through	
  the	
  new	
  gTLD	
  implementation	
  work.	
  	
  Detailed	
  rationale	
  papers	
  
discussing	
  the	
  approval	
  of	
  the	
  launch	
  of	
  the	
  program	
  as	
  it	
  relates	
  to	
  nine	
  of	
  those	
  topics	
  
are	
  included	
  here.	
  	
  These	
  nine	
  topics	
  are:	
  

 Evaluation	
  Process	
  
 Fees	
  
 Geographic	
  Names	
  
 Mitigating	
  Malicious	
  Conduct	
  
 Objection	
  Process	
  
 Root	
  Zone	
  Scaling	
  
 String	
  Similarity	
  and	
  String	
  Contention	
  
 Trademark	
  Protection.	
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Detailed	
  rationales	
  have	
  already	
  been	
  produced	
  and	
  approved	
  by	
  the	
  Board	
  in	
  support	
  
of	
  its	
  decisions	
  relating	
  to	
  two	
  other	
  topics,	
  Cross	
  Ownership,	
  at	
  
http://www.icann.org/en/minutes/rationale-­‐cross-­‐ownership-­‐21mar11-­‐en.pdf	
  and	
  
Economic	
  Studies,	
  at	
  http://www.icann.org/en/minutes/rationale-­‐economic-­‐studies-­‐
21mar11-­‐en.pdf,	
  each	
  approved	
  on	
  25	
  January	
  2011.	
  

VI.	
   CONCLUSION	
  
	
  
The	
  launch	
  of	
  the	
  new	
  gTLD	
  program	
  is	
  in	
  fulfillment	
  of	
  a	
  core	
  part	
  of	
  ICANN’s	
  Bylaws:	
  
the	
  introduction	
  of	
  competition	
  and	
  consumer	
  choice	
  in	
  the	
  DNS.	
  	
  After	
  the	
  ICANN	
  
community	
  created	
  a	
  policy	
  recommendation	
  on	
  the	
  expansion	
  of	
  the	
  number	
  of	
  gTLDs,	
  
the	
  community	
  and	
  ICANN	
  have	
  worked	
  tirelessly	
  to	
  form	
  an	
  implementation	
  plan.	
  	
  The	
  
program	
  approved	
  for	
  launch	
  today	
  is	
  robust	
  and	
  will	
  provide	
  new	
  protections	
  and	
  
opportunities	
  within	
  the	
  DNS.	
  	
  
	
  
The	
  launch	
  of	
  the	
  new	
  gTLD	
  program	
  does	
  not	
  signal	
  the	
  end	
  of	
  ICANN’s	
  or	
  the	
  
community’s	
  work.	
  	
  Rather,	
  the	
  launch	
  represents	
  the	
  beginning	
  of	
  new	
  opportunities	
  to	
  
better	
  shape	
  the	
  further	
  introduction	
  of	
  new	
  gTLDs,	
  based	
  upon	
  experience.	
  	
  After	
  the	
  
launch	
  of	
  the	
  first	
  round	
  of	
  new	
  gTLDs,	
  a	
  second	
  application	
  window	
  will	
  only	
  be	
  opened	
  
after	
  ICANN	
  completes	
  a	
  series	
  of	
  assessments	
  and	
  refinements	
  –	
  again	
  with	
  the	
  input	
  
of	
  the	
  community.	
  	
  The	
  Board	
  looks	
  forward	
  to	
  the	
  continual	
  community	
  input	
  on	
  the	
  
further	
  evolution	
  of	
  this	
  program.	
  
	
  
The	
  Board	
  relied	
  on	
  all	
  members	
  of	
  the	
  ICANN	
  community	
  for	
  the	
  years	
  of	
  competent	
  
and	
  thorough	
  work	
  leading	
  up	
  to	
  the	
  launch	
  of	
  the	
  new	
  gTLD	
  program.	
  	
  Within	
  the	
  
implementation	
  phase	
  alone,	
  the	
  community	
  has	
  devoted	
  tens	
  of	
  thousands	
  of	
  hours	
  to	
  
this	
  process,	
  and	
  has	
  created	
  a	
  program	
  that	
  reflects	
  the	
  best	
  thought	
  of	
  the	
  
community.	
  This	
  decision	
  represents	
  ICANN’s	
  continued	
  adherence	
  to	
  its	
  mandate	
  to	
  
introduce	
  competition	
  in	
  the	
  DNS,	
  and	
  also	
  represents	
  the	
  culmination	
  of	
  an	
  ICANN	
  
community	
  policy	
  recommendation	
  of	
  how	
  this	
  can	
  be	
  achieved.	
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8.	
  ICANN	
  Board	
  Rationale	
  on	
  String	
  Similarity	
  and	
  
String	
  Contention	
  Associated	
  with	
  the	
  gTLD	
  Program	
  
	
  
I. Introduction	
  

Through	
  the	
  development	
  of	
  the	
  new	
  gTLD	
  program,	
  the	
  Board	
  has	
  given	
  
consideration	
  to	
  issues	
  of	
  potential	
  user	
  confusion	
  resulting	
  from	
  the	
  delegation	
  
of	
  many	
  similar	
  TLD	
  strings,	
  as	
  well	
  as	
  to	
  creating	
  procedures	
  for	
  resolving	
  
contention	
  cases	
  (i.e.,	
  where	
  there	
  is	
  more	
  than	
  one	
  qualified	
  applicant	
  for	
  a	
  
TLD).	
  	
  	
  	
  	
  	
  

The	
  foundational	
  policy	
  guidance	
  for	
  the	
  program	
  contains	
  the	
  principle	
  
that	
  strings	
  likely	
  to	
  cause	
  user	
  confusion	
  should	
  be	
  avoided.	
  	
  Additionally,	
  policy	
  
guidance	
  recommended	
  that	
  there	
  should	
  be	
  a	
  preference	
  for	
  community	
  
applications	
  in	
  contention	
  situations.	
  	
  	
  

This	
  memorandum	
  focuses	
  on	
  the	
  Board’s	
  review	
  of	
  these	
  issues	
  in	
  
implementing	
  these	
  principles	
  in	
  the	
  new	
  gTLD	
  program.	
  	
  The	
  memorandum	
  
summarizes	
  the	
  Board’s	
  consideration	
  of	
  these	
  issues,	
  and	
  the	
  Board’s	
  rationale	
  
for	
  implementing	
  the	
  new	
  gTLD	
  program	
  with	
  the	
  provisions	
  on	
  string	
  contention	
  
and	
  string	
  similarity.	
  

II. Brief	
  History	
  of	
  ICANN’s	
  Analysis	
  of	
  String	
  Similarity	
  and	
  String	
  
Contention	
  Associated	
  With	
  the	
  gTLD	
  Program	
  

This	
  section	
  sets	
  forth	
  a	
  brief	
  history	
  of	
  significant	
  actions	
  on	
  the	
  subject	
  of	
  
string	
  contention	
  associated	
  with	
  the	
  new	
  gTLD	
  program.	
  

• In	
  December	
  2005,	
  the	
  GNSO	
  commenced	
  a	
  rigorous	
  policy	
  
development	
  process	
  to	
  determine	
  whether	
  (and	
  the	
  circumstances	
  
under	
  which)	
  new	
  gTLDs	
  would	
  be	
  added.	
  	
  A	
  broad	
  consensus	
  was	
  
achieved	
  that	
  new	
  gTLDs	
  should	
  be	
  added	
  to	
  the	
  root	
  in	
  order	
  to	
  
further	
  stimulate	
  competition	
  and	
  for	
  other	
  reasons.	
  

• In	
  February	
  2007,	
  Bruce	
  Tonkin	
  sent	
  an	
  email	
  to	
  the	
  GNSO	
  Council,	
  
describing	
  the	
  type	
  of	
  contention	
  resolution	
  methods	
  under	
  
discussion	
  for	
  the	
  gTLD	
  process,	
  including	
  self-­‐resolution,	
  among	
  
the	
  parties,	
  third-­‐party	
  mediation,	
  a	
  bidding	
  process,	
  auctions,	
  and	
  
testing	
  for	
  community	
  affiliations.	
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http://forum.icann.org/lists/gtld-­‐council/msg00358.html;	
  	
  
http://forum.icann.org/lists/gtld-­‐council/msg00359.html	
  

• In	
  March	
  2007,	
  the	
  Governmental	
  Advisory	
  Committee	
  issued	
  its	
  
GAC	
  Principles	
  regarding	
  New	
  gTLDs.	
  	
  This	
  included:	
  	
  2.4:	
  In	
  the	
  
interests	
  of	
  consumer	
  confidence	
  and	
  security,	
  new	
  gTLDs	
  should	
  
not	
  be	
  confusingly	
  similar	
  to	
  existing	
  TLDs.	
  To	
  avoid	
  confusion	
  with	
  
country-­‐code	
  Top	
  Level	
  Domains,	
  no	
  two	
  letter	
  gTLDs	
  should	
  be	
  
introduced.	
  
http://gac.icann.org/system/files/gTLD_principles_0.pdf	
  	
  

• In	
  August	
  2007,	
  the	
  GNSO	
  issued	
  its	
  final	
  report	
  regarding	
  the	
  
introduction	
  of	
  new	
  gTLDs,	
  including	
  Recommendation	
  2,	
  which	
  
stated	
  that	
  “strings	
  must	
  not	
  be	
  confusingly	
  similar	
  to	
  an	
  existing	
  
top-­‐level	
  domain	
  or	
  a	
  Reserved	
  Name.”	
  	
  
http://gnso.icann.org/issues/new-­‐gtlds/pdp-­‐dec05-­‐fr-­‐parta-­‐
08aug07.htm	
  	
  

• The	
  GNSO’s	
  Final	
  Report	
  also	
  included	
  Implementation	
  Guideline	
  F,	
  
which	
  stated:	
  	
  If	
  there	
  is	
  contention	
  for	
  strings,	
  applicants	
  may:	
  	
  i)	
  
resolve	
  contention	
  between	
  them	
  within	
  a	
  pre-­‐established	
  
timeframe;	
  ii)	
  if	
  there	
  is	
  no	
  mutual	
  agreement,	
  a	
  claim	
  to	
  support	
  a	
  
community	
  by	
  one	
  party	
  will	
  be	
  a	
  reason	
  to	
  award	
  priority	
  to	
  that	
  
application.	
  If	
  there	
  is	
  no	
  such	
  claim,	
  and	
  no	
  mutual	
  agreement	
  a	
  
process	
  will	
  be	
  put	
  in	
  place	
  to	
  enable	
  efficient	
  resolution	
  of	
  
contention	
  and;	
  	
  iii)	
  the	
  ICANN	
  Board	
  may	
  be	
  used	
  to	
  make	
  a	
  final	
  
decision,	
  using	
  advice	
  from	
  staff	
  and	
  expert	
  panels.	
  

• In	
  March	
  2008,	
  ICANN	
  reported	
  on	
  preliminary	
  work	
  with	
  SWORD	
  
to	
  develop	
  a	
  potential	
  algorithm	
  that	
  could	
  help	
  to	
  automate	
  the	
  
process	
  for	
  assessing	
  similarity	
  among	
  proposed	
  and	
  existing	
  TLD	
  
strings.	
  http://www.icann.org/en/minutes/prelim-­‐report-­‐
27mar08.htm	
  	
  
	
  

• On	
  26	
  June	
  2008,	
  the	
  Board	
  adopted	
  the	
  Generic	
  Names	
  Supporting	
  
Organization’s	
  (“GNSO”)	
  policy	
  recommendations	
  for	
  the	
  
introduction	
  of	
  new	
  gTLDs,	
  and	
  directed	
  ICANN	
  staff	
  to	
  continue	
  to	
  
develop	
  a	
  detailed	
  implementation	
  plan.	
  	
  	
  
See	
  Board	
  Resolution	
  at	
  
http://www.icann.org/en/minutes/resolutions-­‐
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26jun08.htm#_Toc76113171;	
  see	
  Board	
  Meeting	
  Transcript	
  at	
  
https://par.icann.org/files/paris/ParisBoardMeeting_26June08.txt	
  

• In	
  August	
  2008,	
  ICANN	
  considered	
  the	
  use	
  of	
  auctions	
  as	
  a	
  tie-­‐
breaking	
  mechanism	
  within	
  the	
  new	
  gTLD	
  process.	
  
https://www.icann.org/en/topics/new-­‐gtlds/program-­‐updates-­‐
2008.htm	
  	
  	
  	
  

• Also	
  in	
  August	
  2008,	
  ICANN	
  posted	
  a	
  paper	
  for	
  community	
  
discussion,	
  entitled	
  “The	
  Economic	
  Case	
  for	
  Auctions,”	
  which	
  
explores	
  the	
  potential	
  benefits	
  of	
  auctions	
  as	
  a	
  tie-­‐breaking	
  
mechanism.	
  https://www.icann.org/en/topics/economic-­‐case-­‐
auctions-­‐08aug08-­‐en.pdf	
  	
  

• Also	
  in	
  August	
  2008,	
  ICANN	
  considered	
  the	
  use	
  of	
  a	
  string	
  similarity	
  
algorithm	
  to	
  help	
  automate	
  the	
  process	
  for	
  assessing	
  similarity	
  
among	
  the	
  proposed	
  and	
  existing	
  TLD	
  strings.	
  	
  SWORD	
  completed	
  a	
  
beta	
  algorithm	
  and	
  reviewed	
  several	
  test	
  cases	
  with	
  ICANN	
  staff	
  to	
  
refine	
  the	
  parameters	
  and	
  discuss	
  how	
  the	
  algorithm	
  could	
  be	
  
successfully	
  integrated	
  as	
  a	
  tool	
  to	
  help	
  implement	
  the	
  GNSO's	
  
recommendation	
  that	
  new	
  gTLD	
  strings	
  should	
  not	
  result	
  in	
  user	
  
confusion.	
  
https://www.icann.org/en/topics/new-­‐gtlds/program-­‐updates-­‐
2008.htm;	
  
http://www.icann.org/en/announcements/announcement-­‐
08aug08-­‐en.htm	
  	
  
	
  

• In	
  October	
  2008,	
  the	
  Board	
  passed	
  a	
  resolution,	
  authorizing	
  the	
  
CEO,	
  COO	
  and/or	
  General	
  Counsel	
  of	
  ICANN	
  to	
  enter	
  into	
  an	
  
agreement	
  for	
  algorithm	
  related	
  services	
  with	
  SWORD.	
  
https://www.icann.org/en/minutes/prelim-­‐report-­‐01oct08.htm	
  

• On	
  24	
  October	
  2008,	
  ICANN	
  published	
  Version	
  1	
  of	
  the	
  new	
  gTLD	
  
Applicant	
  Guidebook	
  (“Version	
  1”),	
  as	
  well	
  as	
  an	
  explanatory	
  
memorandum,	
  “Resolving	
  String	
  Contention,”,	
  
http://www.icann.org/en/topics/new-­‐gtlds/string-­‐contention-­‐
22oct08-­‐en.pdf,	
  describing	
  the	
  reasons	
  for	
  the	
  contention	
  
procedures	
  found	
  in	
  the	
  draft	
  Guidebook.	
  	
  The	
  Guidebook	
  included	
  
a	
  preliminary	
  establishment	
  of	
  contention	
  sets	
  based	
  on	
  similarity	
  
between	
  strings,	
  opportunities	
  for	
  applicants	
  to	
  self-­‐resolve	
  such	
  
contention,	
  a	
  comparative	
  evaluation	
  process,	
  and	
  an	
  objective	
  

R-7



ICANN	
  Board	
  Rationales	
  for	
  the	
  Approval	
  	
  
of	
  the	
  Launch	
  of	
  the	
  New	
  gTLD	
  Program	
  

96	
  of	
  121	
  

mechanism	
  as	
  a	
  last	
  resort.	
  
http://www.icann.org/en/topics/new-­‐gtlds/draft-­‐rfp-­‐24oct08-­‐
en.pdf	
  	
  	
  

• These	
  procedures	
  have	
  been	
  continually	
  revised,	
  updated,	
  and	
  
posted	
  for	
  comment	
  through	
  successive	
  drafts	
  of	
  the	
  Guidebook.	
  	
  In	
  
February	
  2009,	
  auctions	
  were	
  identified	
  as	
  an	
  objective	
  mechanism	
  
of	
  last	
  resort	
  for	
  resolving	
  string	
  contention,	
  included	
  in	
  an	
  updated	
  
memorandum,	
  http://www.icann.org/en/topics/new-­‐gtlds/string-­‐
contention-­‐18feb09-­‐en.pdf,	
  and	
  beginning	
  in	
  draft	
  version	
  2	
  of	
  the	
  
Guidebook.	
  	
  http://www.icann.org/en/topics/new-­‐gtlds/draft-­‐
string-­‐contention-­‐clean-­‐18feb09-­‐en.pdf	
  	
  

• Comments	
  on	
  successive	
  drafts	
  of	
  the	
  Guidebook	
  expressed	
  a	
  
desire	
  for	
  greater	
  clarity	
  around	
  the	
  standards	
  to	
  be	
  used	
  for	
  
comparative	
  evaluation,	
  including	
  requests	
  for	
  examples	
  of	
  
applications	
  that	
  would	
  and	
  would	
  not	
  meet	
  the	
  threshold.	
  	
  In	
  
response	
  to	
  these	
  comments,	
  ICANN	
  developed	
  detailed	
  
explanatory	
  notes	
  for	
  each	
  of	
  the	
  scoring	
  criteria	
  to	
  give	
  additional	
  
guidance	
  to	
  applicants.	
  These	
  were	
  included	
  beginning	
  in	
  draft	
  
version	
  3	
  of	
  the	
  Guidebook.	
  	
  	
  
http://www.icann.org/en/topics/new-­‐gtlds/draft-­‐string-­‐contention-­‐
clean-­‐04oct09-­‐en.pdf	
  	
  	
  

• In	
  May	
  2010,	
  ICANN	
  issued	
  draft	
  version	
  4	
  of	
  the	
  Guidebook.	
  The	
  
comparative	
  evaluation	
  was	
  renamed	
  the	
  Community	
  Priority	
  
Evaluation,	
  to	
  more	
  accurately	
  convey	
  the	
  purpose	
  and	
  nature	
  of	
  
the	
  evaluation	
  (i.e.,	
  not	
  comparing	
  applicants	
  to	
  one	
  another	
  but	
  
comparing	
  each	
  against	
  a	
  common	
  set	
  of	
  criteria).	
  	
  Version	
  4	
  also	
  
included	
  definitions	
  for	
  terms	
  used	
  in	
  the	
  explanatory	
  notes	
  as	
  well	
  
as	
  clarifications	
  and	
  expanded	
  guidance	
  in	
  several	
  areas.	
  	
  	
  
http://www.icann.org/en/topics/new-­‐gtlds/comments-­‐4-­‐en.htm	
  	
  

• In	
  June	
  2010,	
  the	
  GNSO	
  Council	
  and	
  the	
  Registries	
  Stakeholder	
  
Group	
  requested	
  that	
  exceptions	
  be	
  granted	
  from	
  findings	
  of	
  
confusing	
  similarity.	
  	
  The	
  reason	
  for	
  granting	
  an	
  exception	
  would	
  be	
  
that	
  a	
  string	
  pair	
  that	
  was	
  found	
  to	
  be	
  confusingly	
  similar	
  
constituted	
  a	
  case	
  of	
  "non-­‐detrimental	
  confusion."	
  	
  
http://gnso.icann.org/mailing-­‐
lists/archives/council/msg09379.html;	
  
http://forum.icann.org/lists/string-­‐similarity-­‐
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amendment/msg00002.html;	
  
http://www.icann.org/en/minutes/board-­‐briefing-­‐materials-­‐1-­‐
25sep10-­‐en.pdf	
  

	
  
• In	
  September	
  2010,	
  the	
  Board	
  discussed	
  the	
  subject	
  of	
  string	
  

similarity	
  and	
  resolved	
  to	
  encourage	
  policy	
  development	
  as	
  needed	
  
to	
  consider	
  any	
  exceptions	
  from	
  findings	
  of	
  confusing	
  similarity.	
  
http://www.icann.org/en/minutes/resolutions-­‐25sep10-­‐
en.htm#2.4	
  	
  

• On	
  30	
  May	
  2011,	
  ICANN	
  posted	
  the	
  Applicant	
  Guidebook	
  for	
  
consideration	
  by	
  the	
  Board.	
  	
  	
  
http://www.icann.org/en/topics/new-­‐gtlds/comments-­‐7-­‐en.htm	
  	
  
	
  

III. The	
  Board’s	
  Analysis	
  of	
  String	
  Similarity	
  and	
  String	
  Contention	
  	
  

A. Brief	
  Introduction	
  to	
  String	
  Similarity	
  and	
  String	
  Contention	
  

1.	
  	
  String	
  Similarity	
  

This	
  section	
  sets	
  forth	
  an	
  overview	
  of	
  the	
  string	
  similarity	
  determination:	
  

• What	
  is	
  the	
  Concern	
  over	
  String	
  Similarity?	
  

o The	
  Board	
  determined	
  that	
  delegating	
  highly	
  similar	
  TLDs	
  in	
  the	
  
new	
  gTLD	
  program	
  created	
  the	
  threat	
  of	
  detrimental	
  user	
  
confusion.	
  

• How	
  Is	
  It	
  Determined	
  that	
  String	
  Similarity	
  Exists?	
  

o The	
  preliminary	
  similarity	
  review	
  will	
  be	
  conducted	
  by	
  a	
  panel	
  of	
  
String	
  Similarity	
  Examiners,	
  who	
  will	
  use	
  the	
  following	
  standard	
  
to	
  test	
  for	
  whether	
  string	
  confusion	
  exists:	
  	
  

String	
  confusion	
  exists	
  where	
  a	
  string	
  so	
  nearly	
  resembles	
  
another	
  visually	
  that	
  it	
  is	
  likely	
  to	
  deceive	
  or	
  cause	
  
confusion.	
  For	
  the	
  likelihood	
  of	
  confusion	
  to	
  exist,	
  it	
  must	
  
be	
  probable,	
  not	
  merely	
  possible	
  that	
  confusion	
  will	
  arise	
  
in	
  the	
  mind	
  of	
  the	
  average,	
  reasonable	
  Internet	
  user.	
  	
  
Mere	
  association,	
  in	
  the	
  sense	
  that	
  the	
  string	
  brings	
  
another	
  string	
  to	
  mind,	
  is	
  insufficient	
  to	
  find	
  a	
  likelihood	
  
of	
  confusion.	
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o The	
  examination	
  will	
  be	
  informed	
  by	
  human	
  judgment	
  assisted	
  
by	
  criteria	
  and	
  an	
  algorithmic	
  score	
  for	
  the	
  visual	
  similarity	
  
between	
  each	
  applied-­‐for	
  string	
  and	
  each	
  of	
  other	
  existing	
  and	
  
applied-­‐for	
  TLDs.	
  http://icann.sword-­‐group.com/algorithm/	
  

• What	
  Happens	
  Once	
  the	
  Determination	
  is	
  Made	
  that	
  String	
  
Similarity	
  Exists?	
  

o In	
  the	
  simple	
  case	
  in	
  which	
  an	
  applied-­‐for	
  TLD	
  string	
  is	
  identical	
  
to	
  an	
  existing	
  TLD,	
  the	
  application	
  system	
  will	
  not	
  allow	
  the	
  
application	
  to	
  be	
  submitted.	
  

o An	
  application	
  that	
  fails	
  the	
  string	
  confusion	
  review	
  and	
  is	
  found	
  
too	
  similar	
  to	
  an	
  existing	
  TLD	
  string	
  will	
  not	
  pass	
  the	
  Initial	
  
Evaluation	
  stage	
  of	
  the	
  evaluation	
  process,	
  and	
  no	
  further	
  
reviews	
  will	
  be	
  available.	
  	
  	
  

o An	
  application	
  that	
  passes	
  the	
  string	
  similarity	
  review	
  in	
  the	
  
Initial	
  Evaluation	
  	
  is	
  still	
  subject	
  to	
  challenge	
  regarding	
  string	
  
similarity	
  in	
  the	
  current	
  application	
  round.	
  	
  That	
  process	
  
requires	
  that	
  a	
  specific	
  string	
  similarity	
  objection	
  be	
  filed	
  by	
  an	
  
objector	
  having	
  the	
  standing	
  to	
  make	
  such	
  an	
  objection.	
  	
  Such	
  
category	
  of	
  objection	
  is	
  not	
  limited	
  to	
  visual	
  similarity.	
  	
  Rather,	
  
confusion	
  based	
  on	
  any	
  type	
  of	
  similarity	
  may	
  be	
  claimed	
  by	
  an	
  
objector,	
  visual,	
  phonetic,	
  and	
  semantic	
  similarity.	
  

o An	
  application	
  that	
  passes	
  the	
  string	
  similarity	
  review	
  and	
  is	
  not	
  
subject	
  to	
  a	
  string	
  confusion	
  objection	
  would	
  proceed	
  to	
  the	
  
next	
  relevant	
  stage	
  of	
  the	
  process.	
  

2.	
  	
  String	
  Contention	
  

This	
  section	
  sets	
  forth	
  an	
  overview	
  of	
  the	
  string	
  contention	
  process:	
  

• What	
  is	
  String	
  Contention?	
  

o String	
  contention	
  is	
  said	
  to	
  occur	
  when	
  the	
  strings	
  of	
  two	
  or	
  
more	
  applications	
  are	
  identical	
  or	
  found	
  to	
  be	
  so	
  similar	
  that	
  
delegation	
  of	
  both	
  will	
  create	
  a	
  threat	
  of	
  user	
  confusion.	
  

• What	
  Components	
  Are	
  Involved	
  in	
  the	
  String	
  Contention	
  Process?	
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o Identifying	
  gTLD	
  strings	
  that	
  are	
  likely	
  to	
  deceive	
  or	
  cause	
  
user	
  confusion	
  in	
  relation	
  to	
  either	
  existing	
  TLDs	
  or	
  reserved	
  
names	
  or	
  applied-­‐for	
  gTLDs;	
  and	
  	
  

o Resolving	
  the	
  string	
  contention.	
  

• How	
  is	
  a	
  Contention	
  Set	
  Identified?	
  

o In	
  the	
  initial	
  evaluation	
  of	
  an	
  applied	
  for	
  gTLD,	
  a	
  string	
  
similarity	
  panel,	
  using	
  the	
  procedures	
  described	
  above,	
  will	
  
determine	
  whether	
  two	
  or	
  more	
  applications	
  for	
  gTLDs	
  are	
  in	
  
direct	
  string	
  contention.	
  	
  The	
  applications	
  that	
  are	
  
determined	
  to	
  be	
  in	
  direct	
  string	
  contention	
  will	
  be	
  marked	
  
for	
  later	
  resolution	
  of	
  the	
  contention	
  and	
  proceed	
  to	
  the	
  
subsequent	
  process	
  steps.	
  Applications	
  that	
  are	
  not	
  part	
  of	
  a	
  
contention	
  set	
  can	
  proceed	
  to	
  the	
  next	
  stage	
  of	
  the	
  
evaluation	
  process	
  without	
  further	
  action.	
  

 Applications	
  are	
  in	
  direct	
  string	
  contention	
  if	
  their	
  
proposed	
  strings	
  are	
  identical	
  or	
  so	
  similar	
  that	
  
string	
  confusion	
  would	
  occur	
  if	
  both	
  were	
  to	
  be	
  
delegated	
  as	
  TLDs.	
  	
  The	
  determination	
  is	
  based	
  on	
  
human	
  judgment	
  assisted	
  by	
  	
  an	
  algorithmic	
  test	
  
performed	
  on	
  applications.	
  

 Two	
  applications	
  are	
  in	
  indirect	
  string	
  contention	
  if	
  
they	
  are	
  both	
  in	
  direct	
  string	
  contention	
  with	
  a	
  
third	
  application,	
  but	
  not	
  with	
  each	
  other.	
  

o During	
  the	
  objection	
  process,	
  an	
  applicant	
  may	
  file	
  a	
  string	
  
confusion	
  objection	
  to	
  assert	
  string	
  confusion.	
  	
  If	
  the	
  
objection	
  is	
  upheld	
  by	
  the	
  panel	
  adjudicating	
  the	
  objection,	
  
the	
  applications	
  will	
  be	
  deemed	
  to	
  be	
  in	
  a	
  direct	
  string	
  
contention	
  and	
  the	
  relevant	
  contention	
  sets	
  will	
  be	
  modified	
  
accordingly.	
  

o The	
  final	
  contention	
  sets	
  are	
  established	
  once	
  the	
  extended	
  
evaluation	
  and	
  objection	
  process	
  have	
  been	
  concluded,	
  
because	
  some	
  applications	
  may	
  be	
  excluded	
  in	
  those	
  steps.	
  

• How	
  is	
  a	
  Contention	
  Set	
  Resolved?	
  

R-7



ICANN	
  Board	
  Rationales	
  for	
  the	
  Approval	
  	
  
of	
  the	
  Launch	
  of	
  the	
  New	
  gTLD	
  Program	
  

100	
  of	
  121	
  

o Voluntary	
  settlements	
  or	
  agreements	
  can	
  occur	
  between	
  
applications	
  that	
  result	
  in	
  the	
  withdrawal	
  of	
  one	
  or	
  more	
  
applications.	
  	
  These	
  can	
  occur	
  at	
  any	
  stage	
  of	
  the	
  process,	
  
once	
  ICANN	
  has	
  posted	
  the	
  applications	
  received.	
  	
  	
  However,	
  
material	
  changes	
  to	
  an	
  application	
  may	
  require	
  a	
  re-­‐
evaluation.	
  

o Community	
  priority	
  evaluation	
  can	
  be	
  used	
  only	
  if	
  at	
  least	
  
one	
  of	
  the	
  applications	
  involved	
  is	
  community-­‐based	
  and	
  has	
  
expressed	
  a	
  preference	
  for	
  community	
  priority	
  evaluation.	
  	
  A	
  
panel	
  will	
  receive	
  and	
  score	
  the	
  community-­‐based	
  
applications	
  against	
  the	
  established	
  criteria	
  for:	
  	
  (1)	
  
community	
  establishment;	
  (2)	
  nexus	
  between	
  the	
  proposed	
  
string	
  and	
  community;	
  (3)	
  dedicated	
  registration	
  policies;	
  
and	
  (4)	
  community	
  endorsement.	
  	
  If	
  one	
  application	
  is	
  a	
  
“clear	
  winner”	
  (i.e.,	
  meets	
  the	
  community	
  priority	
  criteria),	
  
the	
  application	
  proceeds	
  to	
  the	
  next	
  step	
  and	
  its	
  direct	
  
contenders	
  are	
  eliminated.	
  	
  If	
  there	
  is	
  no	
  “clear	
  winner,”	
  the	
  
contention	
  set	
  will	
  be	
  resolved	
  through	
  negotiation	
  between	
  
the	
  parties	
  or	
  auction.	
  It	
  may	
  occur	
  that	
  more	
  than	
  one	
  
application	
  meets	
  the	
  community	
  priority	
  criteria,	
  in	
  which	
  
case	
  time	
  will	
  be	
  allowed	
  for	
  resolving	
  the	
  remaining	
  
contention	
  by	
  either	
  applicant	
  withdrawing,	
  otherwise	
  an	
  
auction	
  between	
  those	
  applicants	
  will	
  resolve	
  the	
  
contention.	
  	
  	
  	
  	
  	
  

o A	
  community	
  application	
  that	
  prevails	
  in	
  a	
  community	
  
priority	
  evaluation	
  eliminates	
  all	
  directly	
  contending	
  
standard	
  applications,	
  regardless	
  of	
  how	
  well	
  qualified	
  the	
  
latter	
  may	
  be.	
  This	
  is	
  a	
  fundamental	
  reason	
  for	
  very	
  stringent	
  
requirements	
  for	
  qualification	
  of	
  a	
  community-­‐based	
  
application,	
  as	
  embodied	
  in	
  the	
  criteria.	
  Arriving	
  at	
  the	
  best	
  
outcome	
  in	
  a	
  contention	
  situation	
  requires	
  careful	
  balancing	
  
of	
  several	
  variables,	
  and	
  this	
  is	
  the	
  reason	
  that	
  a	
  number	
  of	
  
factors	
  are	
  included	
  in	
  the	
  analysis.	
  

o Auction	
  is	
  available	
  as	
  a	
  last	
  resort	
  mechanism	
  for	
  resolving	
  
string	
  contention	
  when	
  (1)	
  contending	
  applicants	
  
successfully	
  complete	
  all	
  evaluations;	
  (2)	
  contending	
  
applicants	
  elect	
  not	
  to	
  use	
  community	
  priority	
  evaluation,	
  
were	
  not	
  eligible	
  for	
  community	
  priority	
  evaluation,	
  or	
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community	
  priority	
  evaluation	
  did	
  not	
  provide	
  a	
  “clear	
  
winner”;	
  and	
  (3)	
  contending	
  applications	
  have	
  not	
  resolved	
  
the	
  contention	
  among	
  themselves.	
  

B. Why	
  The	
  Board	
  Addressed	
  String	
  Similarity	
  and	
  String	
  Contention	
  

• The	
  new	
  gTLD	
  program	
  will	
  increase	
  the	
  number	
  of	
  domain	
  names	
  
available,	
  implying	
  a	
  risk	
  that	
  “confusingly”	
  similar	
  strings	
  will	
  
appear.	
  

• It	
  is	
  in	
  the	
  interests	
  of	
  consumer	
  confidence	
  and	
  security	
  to	
  protect	
  
against	
  the	
  threat	
  of	
  user	
  confusion	
  and	
  to	
  avoid	
  increasing	
  
opportunities	
  for	
  bad	
  faith	
  entities	
  who	
  wish	
  to	
  defraud	
  users.	
  	
  

• Measures	
  should	
  be	
  in	
  place	
  to	
  protect	
  internet	
  users	
  from	
  the	
  
potential	
  harm	
  in	
  delegating	
  confusingly	
  similar	
  strings	
  in	
  the	
  new	
  
gTLD	
  program.	
  

• The	
  Board	
  wants	
  to	
  create	
  greater	
  certainty	
  in	
  the	
  domain	
  name	
  
marketplace	
  by	
  crafting	
  a	
  fair	
  and	
  practical	
  approach	
  on	
  how	
  to	
  
identify	
  and	
  how	
  best	
  to	
  resolve	
  contention	
  sets.	
  

• The	
  Board	
  adopted	
  the	
  GNSO	
  policy	
  recommendations,	
  including	
  
the	
  implementation	
  guideline	
  implying	
  that	
  a	
  community-­‐based	
  TLD	
  
application	
  could	
  be	
  given	
  a	
  priority	
  in	
  cases	
  of	
  contention.	
  

C. Who	
  the	
  Board	
  Consulted	
  	
  

• Legal	
  Counsel	
  	
  

• The	
  GNSO	
  	
  

• The	
  GAC	
  

• The	
  ALAC	
  

• The	
  ccNSO	
  	
  

• The	
  SSAC	
  	
  

• All	
  other	
  Stakeholders	
  and	
  Community	
  members	
  through	
  public	
  
comment	
  forum	
  and	
  other	
  methods	
  of	
  participation.	
  	
  	
  

D. What	
  Significant	
  Non-­‐Privileged	
  Materials	
  the	
  Board	
  Reviewed	
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• 	
  GNSO	
  Policy	
  Recommendations	
  

o Recommendation	
  2:	
  Strings	
  must	
  not	
  be	
  confusingly	
  similar	
  to	
  
an	
  existing	
  top-­‐level	
  domain	
  or	
  a	
  Reserved	
  Name	
  
http://GNSO.icann.org/issues/new-­‐gtlds/pdp-­‐dec05-­‐fr-­‐parta-­‐
08aug07.htm	
  

o Implementation	
  Guideline	
  F:	
  	
  If	
  there	
  is	
  contention	
  for	
  strings,	
  
applicants	
  may:	
  

i)	
  resolve	
  contention	
  between	
  them	
  within	
  a	
  pre-­‐established	
  
timeframe	
  

ii)	
  if	
  there	
  is	
  no	
  mutual	
  agreement,	
  a	
  claim	
  to	
  support	
  a	
  community	
  
by	
  one	
  party	
  will	
  be	
  a	
  reason	
  to	
  award	
  priority	
  to	
  that	
  application.	
  If	
  
there	
  is	
  no	
  such	
  claim,	
  and	
  no	
  mutual	
  agreement	
  a	
  process	
  will	
  be	
  
put	
  in	
  place	
  to	
  enable	
  efficient	
  resolution	
  of	
  contention	
  and	
  

iii)	
  the	
  ICANN	
  Board	
  may	
  be	
  used	
  to	
  make	
  a	
  final	
  decision,	
  using	
  
advice	
  from	
  staff	
  and	
  expert	
  panels.	
  

• GAC	
  Principles	
  

o Recommendation	
  2.4:	
  In	
  the	
  interests	
  of	
  consumer	
  confidence	
  
and	
  security,	
  new	
  gTLDs	
  should	
  not	
  be	
  confusingly	
  similar	
  to	
  
existing	
  TLDs.	
  To	
  avoid	
  confusion	
  with	
  country-­‐code	
  Top	
  Level	
  
Domains,	
  no	
  two	
  letter	
  gTLDs	
  should	
  be	
  introduced	
  
http://gac.icann.org/system/files/gTLD_principles_0.pdf	
  	
  

• Comments	
  from	
  the	
  Community	
  

o http://www.icann.org/en/topics/new-­‐gtlds/comments-­‐
analysis-­‐en.htm	
  	
  

E. What	
  Concerns	
  the	
  Community	
  Raised	
  

• There	
  is	
  a	
  need	
  for	
  clarification	
  on	
  the	
  definition	
  of	
  “confusing	
  
similarity.”	
  

• There	
  are	
  questions	
  about	
  the	
  definitions	
  for	
  “standard”	
  vs.	
  
“community-­‐based”	
  TLD	
  types.	
  

• There	
  is	
  a	
  need	
  for	
  objective	
  procedures	
  and	
  criteria	
  for	
  the	
  
community	
  priority	
  evaluation.	
  

R-7



ICANN	
  Board	
  Rationales	
  for	
  the	
  Approval	
  	
  
of	
  the	
  Launch	
  of	
  the	
  New	
  gTLD	
  Program	
  

103	
  of	
  121	
  

• A	
  special	
  form	
  of	
  resolution	
  should	
  be	
  considered	
  for	
  a	
  contention	
  
set	
  involving	
  two	
  community-­‐based	
  applicants	
  of	
  equal	
  strength,	
  so	
  
that	
  such	
  a	
  contention	
  set	
  is	
  not	
  required	
  to	
  go	
  to	
  auction.	
  

• There	
  is	
  concern	
  over	
  using	
  the	
  auction	
  process	
  (and	
  the	
  receipt	
  of	
  
auction	
  proceeds)	
  as	
  a	
  means	
  to	
  resolve	
  contention	
  for	
  TLDs.	
  

• There	
  is	
  concern	
  that	
  the	
  string	
  similarity	
  algorithm	
  only	
  accounts	
  
for	
  visual	
  similarity,	
  and	
  does	
  not	
  accurately	
  gauge	
  the	
  human	
  
reaction	
  of	
  confusion.	
  	
  

• Proceeds	
  from	
  auctions	
  may	
  be	
  used	
  for	
  the	
  benefit	
  of	
  the	
  DNS	
  and	
  
be	
  spent	
  through	
  creation	
  of	
  a	
  foundation	
  that	
  includes	
  oversight	
  
by	
  the	
  community.	
  

	
  

F. What	
  Factors	
  the	
  Board	
  Found	
  to	
  Be	
  Significant	
  

• There	
  should	
  be	
  a	
  consistent	
  and	
  predictable	
  model	
  for	
  the	
  
resolution	
  of	
  contention	
  among	
  applicants	
  for	
  gTLD	
  strings;	
  	
  

• The	
  process	
  should	
  be	
  kept	
  as	
  straightforward	
  as	
  possible	
  to	
  avoid	
  
unnecessary	
  risks;	
  

• There	
  is	
  potential	
  harm	
  in	
  confusingly	
  similar	
  TLD	
  strings	
  that	
  
extends	
  not	
  only	
  to	
  the	
  interests	
  of	
  existing	
  TLD	
  operators,	
  but	
  also	
  
to	
  Internet	
  users;	
  and	
  

• The	
  protections	
  set	
  forth	
  in	
  the	
  current	
  string	
  similarity	
  process	
  will	
  
safeguard	
  both	
  user	
  and	
  operator	
  interests;	
  

IV. The	
  Board’s	
  Reasons	
  for	
  Supporting	
  the	
  String	
  Contention	
  Process	
  
Contemplated	
  in	
  the	
  new	
  gTLD	
  Program	
  	
  

• The	
  Algorithm	
  is	
  a	
  tool	
  to	
  aid	
  the	
  string	
  similarity	
  analysis.	
  

o The	
  algorithm	
  will	
  be	
  a	
  consistent	
  and	
  predicable	
  tool	
  to	
  inform	
  the	
  string	
  
confusion	
  element	
  of	
  the	
  new	
  gTLD	
  program.	
  The	
  algorithm	
  will	
  provide	
  
guidance	
  to	
  applicants	
  and	
  evaluators;	
  	
  

o The	
  role	
  of	
  the	
  algorithm	
  is	
  primarily	
  indicative;	
  it	
  is	
  intended	
  to	
  provide	
  
informational	
  data	
  to	
  the	
  panel	
  of	
  examiners	
  and	
  expedite	
  their	
  review.	
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o The	
  algorithm,	
  user	
  guidelines,	
  and	
  additional	
  background	
  information	
  are	
  
available	
  to	
  applicants	
  for	
  testing	
  and	
  informational	
  purposes	
  

• Human	
  judgment	
  will	
  be	
  the	
  determining	
  factor	
  in	
  the	
  final	
  decisions	
  
regarding	
  confusing	
  similarity	
  for	
  all	
  proposed	
  strings.	
  	
  

• Contending	
  applicants	
  should	
  be	
  given	
  the	
  opportunity	
  to	
  settle	
  
contention	
  among	
  themselves	
  –	
  this	
  will	
  result	
  in	
  innovative	
  and	
  
economic	
  solutions.	
  

• The	
  community	
  priority	
  evaluation	
  stage	
  of	
  the	
  string	
  contention	
  
process	
  features	
  sufficient	
  criteria	
  to:	
  (a)	
  validate	
  the	
  designation	
  
given	
  to	
  community-­‐based	
  applications;	
  and	
  (b)	
  assess	
  a	
  preference	
  
for	
  community-­‐based	
  applications	
  in	
  a	
  contention	
  set.	
  	
  Both	
  the	
  
GNSO	
  Final	
  Report	
  and	
  GAC	
  Principles	
  encourage	
  the	
  special	
  
consideration	
  of	
  applications	
  that	
  are	
  supported	
  by	
  communities.	
  	
  	
  	
  
http://GNSO.icann.org/issues/new-­‐gtlds/pdp-­‐dec05-­‐fr-­‐parta-­‐
08aug07.htm;	
  	
  
http://gac.icann.org/system/files/gTLD_principles_0.pdf	
  

• The	
  GAC	
  Principle	
  that	
  two-­‐letter	
  TLDs	
  should	
  not	
  be	
  delegated	
  to	
  
avoid	
  confusion	
  with	
  ccTLDs	
  was	
  adopted.	
  

• There	
  are	
  advantages	
  to	
  an	
  auction	
  as	
  a	
  resolution	
  mechanism	
  of	
  
last	
  resort.	
  	
  

o It	
  is	
  an	
  objective	
  test;	
  other	
  means	
  are	
  subjective	
  and	
  might	
  
give	
  unfair	
  results,	
  are	
  unpredictable,	
  and	
  might	
  be	
  subject	
  
to	
  abuses.	
  

o It	
  assures	
  the	
  round	
  will	
  finish	
  in	
  a	
  timely	
  way.	
  

o It	
  is	
  thought	
  than	
  few	
  auctions	
  will	
  actually	
  occur.	
  A	
  
negotiated	
  settlement	
  will	
  be	
  a	
  lower-­‐cost	
  solution	
  for	
  the	
  
parties	
  than	
  an	
  auction.	
  The	
  availability	
  of	
  auctions	
  will	
  
encourage	
  parties	
  to	
  settle.	
  Even	
  if	
  there	
  are	
  proceeds	
  from	
  
auctions,	
  these	
  will	
  be	
  expended	
  in	
  a	
  process	
  that	
  includes	
  
independent	
  oversight.	
  

o Ascending	
  clock	
  auctions	
  typically	
  employ	
  an	
  “activity	
  rule,”	
  
where	
  a	
  bidder	
  needs	
  to	
  have	
  been	
  “in”	
  at	
  early	
  prices	
  in	
  the	
  
auction	
  in	
  order	
  to	
  continue	
  to	
  stay	
  “in”	
  at	
  later	
  prices.	
  	
  This	
  
is	
  useful	
  because	
  in	
  an	
  ascending	
  clock	
  auction,	
  bidders	
  are	
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informed	
  of	
  the	
  number	
  of	
  contending	
  applications	
  that	
  have	
  
remained	
  “in”	
  after	
  each	
  round,	
  but	
  not	
  their	
  identities.	
  With	
  
the	
  specified	
  activity	
  rule,	
  this	
  demand	
  information	
  has	
  real	
  
significance,	
  as	
  a	
  competitor	
  who	
  has	
  exited	
  the	
  auction	
  
cannot	
  later	
  re-­‐enter.	
  	
  	
  

o The	
  auctioneer	
  in	
  ascending	
  clock	
  auctions	
  has	
  the	
  ability	
  to	
  
pace	
  the	
  speed	
  at	
  which	
  prices	
  increase.	
  This	
  facet	
  has	
  
greatest	
  importance	
  if	
  related	
  items	
  are	
  auctioned	
  
simultaneously,	
  as	
  their	
  prices	
  can	
  then	
  be	
  paced	
  to	
  increase	
  
together	
  in	
  relation	
  to	
  the	
  level	
  of	
  demand.	
  	
  This	
  has	
  the	
  
advantage	
  of	
  providing	
  bidders	
  with	
  information	
  about	
  the	
  
level	
  of	
  demand	
  for	
  other	
  new	
  gTLDs—and	
  hence	
  the	
  value	
  
of	
  a	
  new	
  gTLD—while	
  the	
  auction	
  is	
  still	
  in	
  progress.	
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